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VALIDITY OF THE MIGRATORY BIRD 
TREATY. 





Until recently there had never been 
much of a question raised as to the extent 
of the treaty-making power. But in recent 
years this power has been quite frequently 
questioned. ‘Thus, it was contested in the 
case of treaties which abrogated state laws 
denying to aliens the right to inherit land. 
California denied the right of the President 
to interfere by treaty with its laws exclud- 


. ing Japanese from the exercise of rights 


enjoyed by other aliens. The League of 
Nations Covenant has raised a host of ob- 
jectors to the idea that the treaty-making 
power is practically unlimited by the Con- 
stitution. 

One of the recent treaties against which 
vehement objection has been made is the 
Migratory Bird Treaty by which the United 
States and Canada establish what is prac- 
tically an international game law relating 
to migratory birds and regulating the sea- 
sons in which and the methods by which 
they may be captured. The objection to 
this treaty is that it purports to regulate 
the taking of game birds, whereas such reg- 
ulation, it is argued, is vested in the states 
alone as part of their reserved powers. 

In the recent case of United States v. 
Rockefeller, the U. S. District Court for 
Montana held the treaty and the statute 
and regulations in pursuance thereof to be 
constitutional and sustained a conviction of 
the defendant for capturing wild ducks by 
means of a power-boat contrary to regula- 
tions established by Act of July 3, 1918C, 
128 (Comp. Stat. 1918, Append. § 883%a). 
In support of the power of the federal gov- 
ernment to make a treaty of this kind, the 
court said: 


“The power to enter into treaties is an 
‘authority, under the provisions of the fed- 
eral Constitution,’ vested in the United 
States alone. Is this treaty a ‘valid exer- 





cise’ thereof? Before the Constitution the 
states severally possessed plenary treaty- 
making power, and by the Constitution they 
were shorn of the whole thereof, and the 
larger part of it was vested in the United 
States; the larger part, not all, for it is 
clear a state by treaty could have entered 
into some contracts affecting itself which 
the United States cannot. This power ex- 
tends to all subjects usual to treaties, to all 
within the international domain, to all of 
international concern and negotiation, but 
limited, nevertheless, to subjects and trea- 
ties not inconsistent with our system of 
government, with the relations of the states 
and the United States, with the federal 
Constitution. Treaties in relation to such 
subjects, and within such limits, by the fed- 
eral Constitution are made part of the su- 
preme law of the land, to which all state 
Constitutions, statutes and rights yield to 
the extent of any conflict. Gibbons v. Og- 
den, 9 Wheat. 211, 6 L. Ed. 23; License 
Cases, 5 How. 504, 12 L. Ed. 256; United 
States v. Whisky, 93 U. S. 197, 23 L. Ed. 
846 ; Hauenstein v. Lynham, 100 U. S. 488. 
33 L. Ed. 628 ; Geofroy v. Riggs, 133 U. S. 
267, 10 Sup. Ct. 295, 33 L. Ed. 642 ; Downes 
v. Bidwell, 182 U. S. 312, 21 Sup. Ct. 770, 
45 L. Ed. 1088; Compagnie Francaise v. 
Board, 186 U. S. 388, 22 Sup. Ct. 811, 46 
L. Ed. 1209. 

“This supremacy of federal authority to 
that of the states is not peculiar to treaties, 
but extends to all ‘valid exercise of author- 
ity under the provisions of the federal Con- 
stitution.’ The states themselves (in the 
sense of their people) so provide in the fed- 
eral Constitution ordained and established 
by them. 

“To illustrate in the matter of treaties, 
though it is of the reserved powers of 
states to control the inheritance of real 
property, any of their laws that aliens can- 
not inherit yield to treaties to the contrary. 
See Blythe v. Hinckley, 180 U. S. 340, 21 
Sup. Ct. 390, 45 L. Ed. 557, and cases cited, 
and United States v. Whisky, supra. 

“Though it is of the reserved power of 
states to allow, prohibit, and regulate the 
introduction and sale of intoxicating liq- 
uors, they cannot allow nor prohibit such 
introduction contrary to treaty, nor allow 
sale in parts of their territory where trea- 
ties otherwise provide. License Cases, 5 
How. 504, 12 L. Ed. 256: United States v. 
Whisky, 93 U. S. 197, 23 L. Ed. 846. 

“Though it is of the state’s reserved pow- 
ers to protect health and to establish and 
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regulate quarantine, their laws to those 
ends yield to the extent of any conflict with 
treaties. Compagnie Francaise v. Board of 
Health, 186 U. S. 388, 22 Sup. Ct. 811, 46 
L. Ed. 1209, and cases cited. 

“Fisheries have been the subject of trea- 
ties always, and the principles and objects 
thereof are equally applicable and desirable 
in relation to migratory birds and other 
game. So doubtless of air and water, their 
protection from pollution, their conserva- 
tion, apportionment, and use. The object of 
all thereof is to peacefully share those nat- 
ural resources which are the property of 
no one till reduced to possession, from 
which all may take when within their terri- 
tory, which are alternately found within the 
territory of the several nations and in places 
common to all as the high seas, which may 
be wholly seized and exterminated by one 
to the great and irreparable damage of all, 
which in accord may be preserved and en- 
joyed a blessing to all, but in discord may 
be annihilated to the injury of all, and 
which may become legitimate causes for 
war, to obviate which is of the most ancient 
and important objects of treaties.” 

It seems to us that the attorneys and 
statesmen who are seeking to set limita- 
tions upon the treaty-making power are 
trying to put the United States in a strait- 
jacket which the framers of the Consti- 
tution sought deliberately to avoid. In 
defense of the unrestricted power to make 
treaties granted by the Constitution, Alex- 
ander Hamilton argued that the treaty- 
making power “ought to exist without lim- 
itation because it is impossible to foresee 
or define the extent and variety of national 
exigencies, or the correspondent extent and 
variety of the means which may be neces- 
sary to satisfy them.” 

It is curious to note that in spite of dicta 
and argument against the unrestricted pow- 
er to make treaties, no treaty has ever been 
held unconstitutional. The reason is prob- 
ably that while inter nos a treaty is part 
of the “law of the land,” internationally 
speaking, a treaty is only a contract made 
by the only authority having power to 
pledge the word of the United States; and 
there does not seem to be anything in the 
Constitution that restricts in any manner 
the subject matter of such contracts. 





; 


NOTES OF IMPORTANT DECISIONS. 





FAILURE TO TAKE PROPER CARE OF AN 
INJURY AS PROXIMATE CAUSE OF DEATH. 
—What is the proper care to be taken of an 
injury, the failure to exercise which would re- 
lease the party responsible for the injury from 
such damages as flowed from such neglect? 
The Supreme Court of Wisconsin has just held 
in the case of Banner Coffee Co. v. Industrial 
Commission, 174 N. W. Rep. 344, that a laborer 
who is kicked on the shins by a horse is not 
acting without common prudence when he does 
not at once consult a doctor. In this case the 
injured man applied carbolic salve and other 
home remedies and did not consult a physician 
until it was too late to save his life from the 
resulting infection. 


The Industrial Commission allowed the in- 
jured workman’s widow the sum of $3,000, from 
which award the employer appealed to the Su- 
preme Court. In discussing the appeal the 
court said: 


“Conceding that persons highly appreciative 
of the dangers resulting from infection would 
at once consult a physician, we cannot say that 
this is true of the great mass of mankind under 
the same or similar circumstances. It is a mat: 
ter of common knowledge that strong, healthy 
men engaged in manual labor frequently give 
such trifling injuries, which would arouse the 
apprehension of others, little thought, and in 
comparison with the number of such injuries 
the instances followed by infection are not 
numerous. If they are treated at all, home reme- 
dies are applied, just as was done by the de- 
ceased. Carbolic salve was his remedy for cuts, 
bruises, etc., and this he applied. The injury 
itself was not sufficient to keep him from his 
work, and he went about the performance of his 
daily dutiés, attaching little consequence to the 
injury. We do not think it is customary for 
laboring men to rush to a doctor every time 
they sustain a cut, bruise or abrasion of the 
skin, and we cannot say as a matter of law that 
the conduct of the deceased was not that of the 
great mass of mankind under the same or simi- 
lar circumstaces.” 





MAY A DEFENDANT RAISE THE DE- 
FENSE OF FORMER JEOPARDY TO A VER- 
DICT IMPOSING A SEVERER PUNISHMENT 
THAN ON A PREVIOUS TRIAL FOR THE 
SAME OFFENSE.—An appeal in a murder case 
is often a dangerous speculation with the life of 
the defendant. The case of Stroud v. United 
States, 40 Sup. Ct. Rep. 50, decided by the Su- 
preme Court on a third appeal, illustrates this 
point. On the first trial defendant was convict- 
ed and sentenced to be hung. Upon confession 
of error by the United States District Attorney 
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the Circuit Court of Appeals reversed this judg- 
ment. 245 Fed. 990, 157 C. C. A. 672. Stroud 
was again tried at the May term, 1917; the jury 
in the verdict rendered found Stroud “guilty as 
charged in the indictment, without capital pun- 
ishment.” Upon writ of error to this court the 
Solicitor-General of the United States confessed 
error, and the judgment was reversed; the man- 
date commanded: 


“Such further proceedings be had in said 
cause, in conformity with the judgment of this 
court, as according to right and justice and the 
laws of the United States ought to be had, the 
said writ of error notwithstanding.” 


In pursuance of this mandate the District 
Court issued an order vacating the former sen- 
tence, and ordered a new trial. The trial was 
had; the jury found Stroud guilty of murder in 
the first degree as charged in the indictment, 
making no recommendation dispensing with 
capital punishment. Upon this verdict sentence 
of death was pronounced. A third appeal was 
taken and the case carried for a second time to 
the Supreme Court. On this appeal the defend- 
ant raised the point of former jeopardy because 
the second conviction was “without capital pun- 
ishment.” On this point the court said: 


“It is true that upon the second trial the jury 
added ‘without capital punishment’ to its ver- 
dict, and sentence for life imprisonment was 
imposed. This recommendation was because of 
the right of the jury so to do under section 330 
of the Criminal Code. This section permits the 
jury to add to the verdict, where the accused 
is found guilty of murder in the first degree, 
‘without capital punishment,’ in which case the 
convicted person is to be sentenced to imprison- 
ment for life. The fact that the jury may thus 
mitigate the punishment to imprisonment for 
life did not render the conviction less than one 
for the first degree murder. Fitzpatrick v. Unit- 
ed States, 178 U. S. 304, 307. 


“The protection afforded by the constitution 
is against a second trial for the same offense. 
Ex parte Lange, 18 Wall. 163; Kepner v. United 
States, 195 U. S. 100. Each conviction was for 
murder as charged in the indictment, which, as 
we have said, was murder in the first degree. 
In the last conviction the jury did not add the 
words ‘without capital punishment’ to the ver- 
dict, although the court in its charge particu- 
larly called the attention of the jury. to this 
statutory provision. In such case the court 
could do no less than inflict the death penalty. 
Moreover, the conviction and sentence upon the 
former trials were reversed upon writs of error 
sued out by the plaintiff in error. The only 
thing the appellate court could do was to award 
a new trial on finding error in the proceeding. 
Thus the plaintiff in error himself invoked the 
action of the court which resulted in a further 
trial. In such cases he is not placed in second 
jeopardy within the meaning of the constitu- 
tion. Trono v. United States, 199 U. S. 521, 533.” 





QUANTITATIVENESS IN LAW. 





In recent years the proclamation that law 
is a science has been made with increasing 
emphasis. 


Yes, law is a science. This we will prob- 
ably all admit. But lawyers are fain to 
stand aloof and gaze upon the structure of 
this science as something too ephemeral or 
elusive to undertake to remould—recogniz- 
ing, at the same time, the need of improve- 
ment. 


We lawyers in some respects very much 
resemble handicraft men, who hand down 
their particular calling from generation to 
generation, and test an apprentice by how 
nearly like his master he can perform his 
task. As a result, much time, motion and 
efficiency are wasted, due to a following of 
tradition, 


A recent study of brick laying disclosed 
that present day masons performed their 
work ‘in much the same way as their pre- 
decessors did on the walls of Babylon. 
From time immemorial masons have work- 
ed from a scaffolding which was raised 
only when the mason could no longer reach 
the top of the wall. It was then raised to 
such a height that he must bend his back 
constantly or work on his knees until the 
wall grew so high as to relieve him of such 
awkward positions. From time immemorial 
also the mason’s tender has dumped un- 
sorted brick and mortar on the scaffold at 
the mason’s feet so that the mason has to 
stoop to get both mortar and brick, selecting 
the brick as he went along, and often work- 
ing up the mortar with his trowel.” It was 
found also that many of the motions made 
by the workers were useless and used up 
valuable energy with no effect. 


One of the first inno¥ations introduced 
by the investigator was a “scaffold that 
could be raised quickly a few inches at a 
time so as to be kept at or near the best 
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level for economic working. To this was 
added a shelf-like attachment on which the 
bricks and mortar could be placed near the 
workman’s hand. The sequence in which 
the brick should be laid for various types 
of wall was worked out and in order to 
save the high-priced mason’s time in sort- 
ing the brick, low-priced men were employ- 
ed to sort the brick on the ground. The 
bricks were sent up to the mason in packets 
of twenty-four_each with the bricks ar- 
ranged with the right side up so that no 
sorting was necessary. ‘The mortar was 
carefully standardized and a special mortar 
box made it easy for the mason to secure 
mortar while still following with his eye 
the hand which held the brick. A careful 
study of the mason’s motions and a rear- 
rangement of methods eliminated about half 
the motions previously performed. As a 
result of these changes it was found that 
the worker could lay about three times as 
many bricks per hour as formerly, and with 
less fatigue.” 


The improved method of laying brick 
was discovered not by a mason, but by an 
outsider who applied to brick laying prin- 
ciples of scientific industrial management, 
and carried on time and motion studies to 
determine wherein, and how much, time 
and motion was being wasted in the old way 
of laying brick. 


It may be that we lawyers, trained in 
legal lore and tradition, need some cut- 
sider to turn a scientific searchlight on the 
ancient precepts and practices with which 
we are familiar, and show us wherein and 
wherefore our mistress, the law, is inef- 
ficient, and how by a turning from tradition 
and an improvement in precepts and prac- 
tices our mistress may be better able to 
perform her task. 


Mr. F. W. Taylor, the founder of scien- 
tific industrial management, has stated: 
“Time and motion study is the accurate 
scientific method by which the great mass 
of laws governing movements of men are 





investigated. * * * They substitute exact 
knowledge for prejudiced opinion and 
force in determining all the conditions of 
work and pay.” 


The effort to measure human effort in a 
scientific, quantitative manner is or should 
be common to scientific industrial manage- 
ment and to law. 


The general principles of any science may 
be known qualitatively or quantitatively. 
Thus we know that beams will bend if 
loaded. ‘The chemist knows that the addi- 
tion of a certain acid to a given mixture 
will precipitate a certain substance. A 
lawyer knows that fraud makes a transac- 
tion voidable, or that negligence may im- 
pose a liability upon one guilty thereof. If, 
however, the knowledge of the chemist, the 
engineer or the lawyer does not go beyond 
these generalities their knowledge is quali- 
tative only. 


But if the chemist can state that a given 
quantity of acid will precipitate a definite 
amount of a certain material from the liquid 
in question, he is said to know the laws per- 
taining to the operation quantitatively. A 
lawyer possesses similar knowledge, for 
instance, when he can ascertain with cer- 
tainty whether a given state of facts con- 
stitutes fraud or negligence, or comes within 
the pale of “reasonable,” as the case may be. 

The development of chemistry from a 
qualitative into a quantitative science af- 
fords a bit of interesting history here perti- 
nent. Naturally, the early chemists, known 
as alchemists, first learned the existence of 
certain substances and something of their 
properties. They acquired a limited amount 
of qualitative knowledge, just enough to 
give them one great aim—to ennoble the 
base metals and to prolong life indefinitely 
—a most utilitarian desire, but which of 
course availed nothing, though lasting well 
on into the seventeenth century a. p. There 
then came a revolution against tradition and 
a change toward: the direction of true re- 
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search, which included an extensive devel- 
opment of pharmacy and medicine. But 
not until the latter half of the eighteenth 
century did chemistry begin to acquire 
quantitative precision, the prior mastery of 
quantitative conceptions by the physicists 
undoubtedly being of great aid to the chem- 
ists. Not until the absolute neecssity of 
quantitative investigation was recognized 
did chemistry become a, science. Modern 
chemistry then begins. With the quantitative 
knowledge of chemistry began a new era of 
precision and efficiency. Exact knowledge 
was substituted for prejudiced opinion. 


The substitution of exact knowledge for 
prejudiced opinion is the great desideratum 
of law, and will mark the development of 
law from a qualitative into a quantitative 
Law is not and never will be an 
exact science. Yet the more exactness it 
acquires,—the more nearly it approaches an 


science. 


exact science, the greater will be the cer- 
tainty of justice. 


Justice Holmes, in his work, “The Com- 
mon Law,’ says: 


“\When a man had to pay damages, he is 
supposed to have broken the law, and he is 
further supposed to have known what the 
law was. 


“If, now, the ordinary liabilities in tort 
arise from failure to comply with fixed and 
uniform standards of external conduct, 
which every man is presumed and required 
to know, it is obvious that it ought to be 
possible, sooner or later, to formulate these 
standards at least to some extent, and that 
to do so must at last be the business of the 
court. It is equally clear that the feature- 
less generality, that the defendant was 
bound to use such care as a prudent man 
would do under the circumstances, ought to 
be continually giving place to the specific 
one, that he was bound to use this or that 
precaution under these or those circum- 
stances. The standard which the defendant 
was bound to come up to was a standard 
of specific acts or omissions, with reference 
to the specific circumstances in which he 


(1) Pages 111-112. 
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found himself. If in the whole department 
of unintentional wrongs the courts arrived 
at no further utterance than the question 
of negligence, and left every case, without 
rudder or compass, to the jury, they would 
simply confess their inability to state a very 
large part of the law which they required 
the defendant to know, and would assert, 
by implication, that nothing could be learned 
by experience.” 


Consider also in the light of the pre- 
sumption that every man knows the law, the 
following from Freund’s “Standards of 
American Legislation:’’* ‘Unfortunately, 
opinions in constitutional cases rarely go 
beyond rhetoric; and generalities and quo- 
tations from similarly elusive pronounce- 
ments take the place of searching analysis. 
We are referred to reasonableness as a cri- 
terion of validity, as if ‘reasonable’ were 
not the very negation of scientific preci- 
sion.” 


Essential to quantitativeness in law are 
standards,—not changeable, indefinite mat- 
ters of whim, but fixed and definite meas- 
ures or gauges by which to determine with 
exactness the jural results arising from 
given states of facts. 


When we note the variability of the pro- 
nouncements, both legislative and judicial, 
in our many jurisdictions, when we hear of 
judicial recall, the recall of judicial deci- 
sions, and of initiative and referendum, we 
wonder whether W. C. Brownell has not 
spoken in all truth in his brochure, “Stand- 
ards,” when he says:* “One of the really 
significant signs of our revolutionary and 
transitional time is the wide disappearance 
of standards altogether, the contempt felt 
for them as conventions, the indignation 
aroused by them as fetters, the hatred in- 
spired by them as tyranny.” 


It may be that too many of us have 
adopted the manufacturer’s or salesman’s 
concept of quality, where quality means 
“what the public wants,” and go about our 


(2) Page 220. 
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work accordingly. Here the standard for 
quality is mere whim or caprice, subject to 
change without notice. It is of such that 
Brownell speaks. The standard is no 
standard. It has no certainty. 


Obviously, no such “standard” will suf- 
fice for law, wherein “standardization 
serves to advance the other main objects of 
law, namely, certainty, objectively, stabil- 
ity, and uniformity.”* “The principle of 
standardization has four main applications 
or phases in the making of statute law: 
conformity to undisputed scientific data and 
conclusions, the working out of juristic prin- 
ciples, the observance of an_ intelligible 
method in making determinations, and the 
avoidance of excessive or purposeless in- 
stability of policy.”* The last-quoted state- 
ment is needlessly limited to statute law. It 
is equally true with the word “statute” 
omitted. 


In the light of the marvelous advance- 
ment evidenced by other sciences, today the 
extent to which law is entitled to be denom- 
inated a seience depends upon the amount 
of quantitativeness which can be found 
therein. 


The facts, the bases upon which the 
science of law rests, are “the irrefragable, 
permanent, and invariable facts of the con- 
stitution of human society, as exhibited in 
the state of the physical, logical, and ethical 
constitution of man.’”* “When these ma- 
terials are carefully scrutinized, it will be 
found that they are composed of elements 
as permanent and universal as the elements 
of human nature itself.” It is curious, 
however, that “the region of law, has, up to 
a recent time, been held to be the natural 
home of caprice and irregularity. * * * It 
has been forgotten, or has escaped notice, 
that the caprice has been accidental and the 
order is essential.” 


(3) Page 4. 

(4) Freud, op. cit., 248. 

(5) Ibid., 249. 

(6) Amos, Science of Law, 27. 
(7) Ibid., 19. 





It would be needless to spend time point- 
ing out that law has frequently fallen short 
of true quantitative precision. But when 
we find industrial engineers measuring 
human efforts and processes quantitatively, 
when we find investigators of physical 
science creating by exact and minute cal- 
culations the ultramiscroscope, whereby 
they have secured direct confirmation of 
the kinetic theory of matter—that is, the 
theory that the molecules are in a very 
rapid state of vibration—by actually seeing 
particles closely approaching molecular 
dimensions, which appear as structureless 
disks of light like tiny blazing suns in very 
rapid motion, are not jurists spurred into 
greater efforts toward quantitativeness in 
law? Henry C. CLARK. 

Jacksonville, Fla. 





LIABILITY FOR OBSTRUCTING THE 
NATURAL FLOW OF SURFACE 
WATERS. 

The case of Rylands v. Fletcher,’ is 
probably the most frequently quoted of all 
leading cases and apparently its authority 
and implications are not being diminished 
with the lapse of time. The facts con- 
nected with it may be briefly recalled. The 
parties were the owners of adjacent lands. 
The plaintiffs worked mines under their 
close which communicated with disused 
workings under defendants’ lands which 
workings, although partly filled in, were 
insufficiently protected from a reservoir 
which the defendants constructed. When 
this reservoir was filled with water which 
percolated into the plaintiffs’ mines the 
latter were held to be entitled to recover 
damages from the defendants. In the 
course of his judgment Lord Cairns L. C. 
stated the legal principles governing the 
case as follows: “The defendants might 
lawfully have used that close for any pur- 
pose for which it might in the ordinary 


(1) 1868 L. R., 3 H. L. 330. 
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course of the enjoyment of land be used: 
and if in what I may term the natural 
use of that land there had been any accu- 
mulation of water either on the surface or 
underground and if by the operation of the 
laws of nature that accumulation of water 
had passed off into the close occupied by 
the plaintiff the plaintiff could not have 
complained that that result had taken place. 
If he had desired to guard himself against 
it it would have lain upon him to have done 
so, by leaving or interposing some barrier 
between his close and that of the defen- 
dants. On the other hand if the defen- 
dants, not stopping at the natural use of 
their close, had desired to use it for any 
purpose which I may term a non-natural 
use for the purpose of introducing into the 
close that which in its natural condition 
was not in or upon it for the purpose of 
introducing water either above or below 
ground in quantities and in a manner not 
the result of any work or operation on or 
and if in consequence of 
their doing so or in consequence of any 
imperfection in the mode of their doing so 
the water came to escape and to pass off 
into the close of the plaintiff then it ap- 
pears to me that that which the defendants 
were doing they were doing at their own 
peril.” 


under the land 





The doctrine thus stated may usefully 
be contrasted with the principle known as 
“Act of God.” The two may lead to dif- 
ferent results: if a plaintiff can bring his 
case within the rule of Rylands v. Fletcher 
he succeeds; if a defendant can establish 
“Act of God” the plaintiff may fail. Thus, 
take for example, the recent House of 
Lords case,” in which the railway companies 
sued the corporation for damages in re- 
spect of loss sustained by them through 
flooding from a stream with the channel of 
which the corporation had, for purposes of 
public improvement, admittedly interfered. 


(2) Caledonian and Glasgow & South West- 
ern Rly. Coys. v. Corporation of Greenock, 1917 
A. C. 556. 





‘ 
| 
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The Scottish courts gave judgment for the 
companies: and this the House of Lords 
affirmed. The Lord Chancellor, in dealing 
with the defense of damnum fatale,® said: 
“It is true that the flood was of extraor- 
dinary violence but floods of extraordinary 
violence must be anticipated as likely to 
take place from time to time. It is the duty 
of anyone who interferes with the course 
of a stream to see that the works which 
he substitutes for the channel provided by 
nature are adequate to carry off the water 
brought down by an extraordinary rain- 
fall, and if damage results from the defi- 
ciency of the substitute which he has pro- 
vided for the natural channel he will be 
liable. Such damage is not in the nature 
of damnum fatale but it is the direct result 
of the obstruction of a natural water course 
by the defenders’ works followed by heavy 
rain.””, And Lord Wrenbury stated the law 
as follows: “The responsibility to provide 
a substitute channel is not limited to pro- 
viding a ebannel sufficient to meet all de- 
mands which might reasonably be antici- 
pated, or even all demands (in excess of 
the ordinary) short of the Act of God. 
The corporation must provide a substitute 
channel which will be equally efficient hap- 
pen what will. Assuming an act of God, 
such as a flood wholly unprecedented, the 
damage in such cases results not from the 
Act of God but from the act of man in that 
he failed to provide (as there was before) 
a channel sufficient to meet the contingency 
of the Act of God. But for the act of 
man there would have been no damage 
from the Act of God.” 

On the other hand, in a still more recent 
case,* we find the principle of “Act of 
God” given effect to. A colliery company 
under license from the owners of land upon 
a mountain side deposited thereon huge 
quantities of colliery rubbish. After a 
period of heavy rainfall part of the moun- 


(3) The Scottish term for “Act of God.” 

(4) Attorney General v. Cory Bros. & Co. 
and others and Kennard y. Cory Bros. & Co., 83 
J. P. Reps. 221. 
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tain slipped down causing the destruction 
of houses belonging to a township in the 
valley and endangering a highway running 
along it. In an action by the Attorney 
General on the relation of the local author- 
ity of the district for an injunction and 
damages against the colliery company it 
was by a majority of the Court of Appeal 
held on the evidence that the landslip was 
due to natural causes and was not caused, 
accelerated or accentuated by the tipping 
of the colliery rubbish: and it was held, 
therefore, that the defendants were not 
liable for the resulting damage. But Lord 
Justice Scrutton was of opinion that ac- 
cording to the doctrine established by Ry- 
lands v. Fletcher, it was the absolute duty 
of the colliery company who had brought 
the artificial heap of dirt or rubbish on the 
land to keep the dangerous matter at their 
peril ; and the fact that the artificial danger 
might have escaped through natural causes 
did not absolve them from liability for the 
natural results of its escape. 


A leading case which is not readily rec- 
oncilable with Rylands v. Fletcher is Nich- 
ols v. Marshland,* in which it was decided 
that a person who stores water on his own 
land and uses all reasonable care to keep 
it there it not liable to an action for an 
escape of water which injures his neighbor 
if the escape be caused by an agent beyond 
his control, such as a storm, which amounts 
to vis major or the Act of God in the sense 
that it is practically though not physically 
impossible to resist it. The case of Rylands 
v. Fletcher was thus distinguished “In that 
case,” says Bramwell B., “the defendant 
poured the water into the plaintiff’s mine. 
He did not know he was doing so, but he 
did it as much as though he had poured 
it into an open channel which led to the 
mine without his knowing it. Here the 


defendant merely brought it to a place 


(5) 1875 L. R., 10 Exch. 255. 





whence another agent let it loose.” That 
decision was affirmed in the Court of Ap- 
peal.® 


That decision may be further explained 
in this way—that granting the making of 
the reservoir was not in itself unlawful 
the duty of the person who made it was 
to prevent the escape of the water but he 
could not be said to have caused or allowed 
the water to escape if the Act of God was 
the real cause of its escaping without any 
fault on his part. The majority of the 
court in Attorney General v. Cory Bros. & 
Co. would seem to have followed that prin- 
ciple. In the Greenock Corporation case, 
on the other hand, the House of Lords ap- 
pears to have ruled out the theory that the 
Act of God is a valid defense in such cases, 
provided the defendant proves due care in 
every respect on his own part; e. g., Lord 
Wrenbury’s dictum above quoted—‘“As- 
suming an act of God, such as a flood 
wholly unprecedented, the damage in such 
a case results not from an act of God but 
from the act of man in that he failed to 
provide, as there was before, a channel suf- 
ficient to meet the contingency of the Act 
of God.” That is in accord with Lord 
Justice Scrutton’s dictum in the case of 
Cory Bros. & Co. “In my view the fact 
that an artificial danger escapes through 
natural causes is no excuse to the person 
who brought the danger there.” And both 
appear to comply with Lord Chancellor 
Cairns’ statement of the law in Rylands 
v. Fletcher. An appeal to the House of 
Lords in Attorney General v. Cory Bros. 
& Co., and others, if it is taken, will pro- 
vide an exceptionally good opportunity for 
the supreme tribunal reviewing the doc- 
trine of Rylands v. Fletcher and its appli- 
cations since first enunciated. 


DonatD MAcKAy. 
Glasgow, Scotland. 


(6) 1876, 2 Exch. D. 1. 
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FRAUDULENT CONVEYANCES — BULK 
SALES ACT. 





Howell v. Howell et al. 





Supreme Court of Tennessee. Oct. 25, 1919. 





215 S. W. 278. 


A sale by one partner to another of his half 
interest in a stock of merchandise is a sale 
otherwise than in the ordinary course of trade 
and is fraudulent and void, unless the Bulk Sales 
Law is complied with. 





McKINNEY, J. C. A. Howell and H. F. 
Howell, the latter being the first cousin of the 
former, were partners engaged in the mercan- 
tile business under the firm style of C. A. 
Howell & Co. C. A. Howell was the moneyed 
member of the firm. 


In February, 1916, C. A. Howell sold his in- 
terest in the business to H. F. Howell without 
complying with the Bulk Sales Statute (Laws 
1901, c. 133); H. F. Howell assuming the pay- 
ment of the firm’s debts. The business was 
still conducted under the firm name, which 
H. F. Howell requested C. A. Howell to permit 
until he could pay the partnership debts. 


In August, following, H. F. Howell sold said 
stock of goods to defendant R. N. Cagle, which 
sale was made without complying with said 
Bulk Sales Statute. In a few weeks thereafter 
R. N. Cagle sold to one Presswood, who has 
either sold the goods or mingled them with 
other goods so that they cannot be identified. 

H. F. Howell did not pay the debts of C. A. 
Howell & Co. as he agreed to do, and C. A. 
Howell had to pay them to the extent of $400, 
and has instituted this suit to recover said 
amount from the defendant R. N. Cagle, alleg- 
ing that the sale from H. F. Howell to R. N. 
Cagle was fraudulent and void because the 
Bulk Sales Statute was not complied with. 


Pending the suit H. F. Howell died, and no 
judgment is sought against his estate. 


The Chancellor rendered a decree in favor 
of the complainant in accordance with his con- 
tention, which decree was affirmed by the 
Court of Civil Appeals. 


If the sale from the complainant to H. F. 
Howell came within the statute, then the com- 
plainant cannot recover under the holding of 
this court in Cantrell v. Ring, 125 Tenn. 472, 
145 S. W. 166, in which case this court said: 


I 





“It is well-settled law that an action will not 
lie to enforce a contract made in violation of a 
statute, or of the common law, or which is im- 
moral in its character, or contrary to public 
policy.” 


If the statute applies, the complainant is 
guilty of the same offense with which he 
charges the defendant Cagle, and will there- 
fore be repelled. 


The question therefore is: Was the sale by 
C. A. Howell to H. F. Howell in violation of the 
Bulk Sales Statute? 


The first section of said statute (Acts of 
1901, c. 133) declares that— 


“A sale of any portion of a stock of merchan- 
dise otherwise than in the ordinary course of 
trade in the regular and usual prosecution of 
the seller’s business, * * * shall be pre- 
sumed to be fraudulent and void as against 
the creditors of the seller,” unless the pre- 
scribed inventory shall be made and the pre- 
scribed notices given. 


In Thomas E. Daly v. Sumpter Drug Co., 127 
Tenn. 412, 155 S. W. 167, this court held that 
the sale of a half interest in a stock of goods 
by a merchant for the purpose of taking the 
purchaser into partnership with himself is 
within the purpose and reason of the statute. 
Speaking to this point, the court said: 


“We are of the opinion that the case before 
us falls within the terms of the act. The lan- 
guage of the act is, ‘A sale of any portion of a 
stock of merchandise otherwise than in the or- 
dinary course of trade in the regular and usual 
prosecution of the seller’s business, or a sale of 
an entire stock of merchandise in bulk, shall be 
presumed to be fraudulent and void as against 
the creditors of the seller, unless,’ ete. A half 
interest is a portion of the stock. We do not 
think the act means that it must be a distinct 
portion or part severed from the whole stock. 
The sale of a half interest by a merchant for 
the purpose of taking the vendee into partner- 
ship is within the purpose and reason of the 
act, since it very materially changes the rela- 
tion of the vendor’s creditors to the stock, if 
such sale be valid. Before the sale a creditor 
could levy upon the whole stock. After the 
sale, if valid, the creditor of such vendor could 
not levy upon any of the stock, but only upon 
the vendor’s interest in the whole, and in order 
to obtain this he would have to file a bill in 
equity and have an accounting with the new 
partner. So the former owner of the stock 
might admit three new persons into the busi- 
ness, and so reduce his own holding to a one- 
fourth interest, and so on as to smaller frac- 
tions—at the same time putting the proceeds 
into his own pocket and holding them beyond 
the reach of his creditors.” 


The same principle applies here. If you treat 
the sale as valid, the stock of goods would be 
subject to levy by the individual creditors of 
H. F. Howell, as well as by the creditors of the 
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partnership; whereas, before the sale partner- 
ship creditors had to be paid before any indi- 
vidual creditors could reach the stock, and 
even then such relief by individual creditors 
could be had only by a bill in equity. Other 
reasons could be given in support of this posi- 
tion, but it is unnecessary, as the language of 
the act is plain and unambiguous, and the com- 
plainant sold a half interest in a stock of mer- 
chandise otherwise than in the ordinary course 
of trade, which the act says renders the same 
fraudulent and void. 


In Ruling Case Law, par. 55, it is said: 


“The statutory test is whether the sale was 
made in the usual way in which a merchant 
owing debts conducts his business, or whether 
he takes an unusual method of disposing of his 
property in order to get the money for his own 
use, and leave his creditors unpaid.” 

In Hannah vy. Richter Brewing Co., 149 Mich. 
220, 112 N. W. 713, 12 L. R. A. (N. S.) 178, 119 
Am. St. Rep. 674, 12 Ann Cas. 344, the court 
said: 


“The terms, ‘sale, transfer or assignment,’ 
used in” such acts, “taken in thelr usual and 
ordinary signification, mean the disposition of 
the entire title of the seller.” 


In the case we are considering the seller dis- 
posed of his entire interest in the stock of 
goods. 


Counsel for the defendant rely upon Taylor v. 
Folds, 2 Ga. App. 453, 58 S. E. 683, and Fairfield 
Shoe Co. v. Olds, 176 Ind. 526, 96 N. E. 592, in 
support of their position that a sale by one 
partner of his interest to his co-partner does 
not come within the statute. 


We have not had access to the former case; 
but, no doubt, it does sustain the defendant’s 
contention, for the reason that the Supreme 
Court of Georgia, in Yancey v. Lamar-Rankin 
Drug Co., 140 Ga. 359, 78 S. E. 1078, held that a 
sale of an interest in a stock of goods by a 
merchant for the purpose of taking such pur- 
chaser into partnership did not fall within the 
statute, which is in direct conflict with our 
holding in Thomas E. Daly v. Sumpter Drug 
Co., supra. The Georgia statute, however, is 
worded differently from ours. The Indiana 
case bases its holding solely upon the Georgia 
case. 


Other questions are raised by the assign- 
ments of error which it will not be necessary 
for us to pass upon in view of the fact that we 
have reached the conclusion that, for the rea- 
sons stated above, the complainant cannot get 
along in this suit. 





It results that the decree of the Court of 
Civil Appeals and of the Chancellor will be 
reversed, and the suit of the complainant will 
be dismissed, and he will be taxed with the 
costs accrued in the several courts. 


Note—Sale by Partner to Co-Partner as Com- 
ing Under Bulk Sales Statute—The instant case 
seems to this annotator to be better ruled than 
are the opposing cases. The latter go upon the 
theory that, as the statute is in derogation of the 
common law, it ought not to be extended any fur- 
ther than the import thereof plainly requires. But 
this is evident regarding all such statutes, that it 
is intended when a sale is made in contravention 
of the requirements of the Bulk Sales Statute, 
that the joint and several liability of partners 
shall be for the benefit of their creditors and the 
resort of creditors to vendees is in the way of 
supplemental benefit to them. To have an ele- 
ment injected departing from the principle of 
joint and several liability might be thought to 
introduce confusion in its application, and this 
is not to be. Now, why should a sale by one 
partner to another differ from a sale by any per- 
son to another person? The entire title the seller 
owns is transferred. Hanner v. Richter Brewing 
Co., 149 Mich. 220, 112 N. W. 713, 119 Am. St. R. 
674, 12 L. R. A. (U. S.) 178, 12 Ann. Cas. 344. 


But there is some decision opposed to this view. 
Thus it was held in Washington State that the 
object of the Bulk Sales Statute “being to prevent 
the vendor, usually a retail merchant, from sell- 
ing his stock of goods, pocketing the proceeds 
and leaving his creditors remediless,” it cannot 
apply to other than retail sales. McAvoy v. Jen- 
nings, 44 Wash. 79, 87 Pac. 53; Kasper v. Spokane 
Merchants’ Asso., 87 Wash. 447, 151 Pac. 800. 


Applying this principle, the Supreme Court of 
Washington held that the statute did not apply 
to transfer of a stock in trade to a corporation 
organized to take over the business. Maskell v. 
Alexander et al., 100 Wash. 16, 170 Pac. 350, L. R. 
A. 1918, c. 920. The premise seems very doubtful 
for the conclusion drawn. And so where in such 
a sale as in the last cited case the parties showed 
that they acted in good faith. Thorpe v. Pennock 
Mercantile Co., 99 Minn. 22, 108 N. W. 940, 9 
Ann. Cas. 229, a distinction quite faulty, indeed, 
if good faith is not to excuse where there is a 
sale by a retail merchant to another. 


In New York it was held that the existence of 
fraud in fact would bring a sale within the pur- 
view of the act, where it was made to a corpora- 
tion similarly constituted. West Shore Furniture 
Co. v. Murphy, 141 N. Y. Supp. 835. 


It is to be noted, too, that the case of Taylor v. 
Folds, 2 Ga. App. 453, 58:S. E. 683, has been 
abated from considerably in a case where the 
debtor sold a half interest to another and later 
the other half to the same person, as thus this 
would be to defeat the very purpose of the act 
and take away by indirection the reliance upon 
which creditors extended credit. Virginia-Caro- 
lina Chemical Co. v. Bouchelle, 12 Ga. App. 661, 
ve Ss. 52. 


In Marlow v. Ringer, 79 W. Va. 568, 91 S. E. 
386, L. R. A. 1917D 619, there was a transfer by 
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a retailer of a half interest to another, for the 
formation of a partnership, the new member 
agreeing to put in the store goods equal in valu: 
to those then in stock. This came within the pur- 
view of the act and was void. It was said that 
the partnership never became effective as to the 
new purchaser, for “although an effort was made 
to distinguish between the groceries in the store 
at the time of the original transaction and those 
subsequently purchased and placed therein, that 
attempt was adjudged abortive. * * * Besides, 
there was such commingling of the merchandise 
as to render the whole of it chargeable with the 
liabilities preferred against it.” 


This case presents the thought that is in the 
mind of this annotator, viz: there must not be 
any circumstance or act in the disposing of the 
stock, which is the foundation of the credit ex- 
tended, except in the way contemplated by credi- 
tors, that is in due course of trade, that is sales 
by retail. The stock is to stav where it is, unless 
sold to customers at retail. In this way the law 
provides it is pledged to creditors. 








ITEMS OF PROFESSIONAL 
INTEREST. 


HIGHER FEES FOR SOLICITORS. 

We notice in the English law journals an 
insistent demand by solicitors for an advance 
in the charges for legal services. The Solicitors 
Journal declares that the reform “must be con- 
sidered in regard to the probable permanent 
fall in the value of money.” The fees of solici- 
tors are fixed by the Law Society. American 
lawyers will continue to charge all that the 
traffic will bear. There are no fee-fixing associ- 
ations in America, except in the case of collec- 
tion attorneys, who, it is reported, have already 
raised the fee for collection on first presenta- 
tion from 10 per cent to 15 per cent. 





NATIONALIZATION OF ENGLISH MINES. 

The English bar is taking a great interest in 
the discussion now going on in England, as in 
America, over the question of the nationaliza- 
tion of coal mines. This is due to the fact, 
probably, that a Scotch solicitor, Mr. Roe Dun- 
can, has been appointed Coal Controller for the 
United Kingdom. The English bar, while in- 
clined to doubt the advisability of nationaliza- 
tion, declares its willingness through the So- 
licitors Journal to keep an open mind on the 
subject and from time to time “to point out 
the probable advantages and disadvantages of 
such a scheme.” This is the position we have 





urged upon our brethren of the bar in America. 
This is also the position which was adopted by 
the American Bar Association at its last meet- 
ing in Boston in refusing to adopt the recom- 
mendation of a special committee to engage in 
an active propaganda against Socialism. It wili 
be time enough for the bar to take an unequiv- 
ocal position on any public question when, after 
full discussion, there is practical unanimity of 
professional opinion as to the inexpediency of 
any proposed change in the law, as in the case 
of its campaign against the recall of judges and 
judicial decisions. In such cases, and not other- 
wise, is its advice likely to be heeded. 


PROGRAM OF THE MEETING OF THE 
KANSAS BAR ASSOCIATION. 


The next meeting of the Kansas Bar Associ- 
ation will be held at Topeka, January 30 and 
31, 1920, in the Supreme Court Room. 


An outside speaker for the annual address 
has not yet been secured. The president’s ad- 
dress will be given by Judge John C. Hogin of 
Belleville. 


A student of the State University Law 
School will speak on the subject “The Law 
Relating to Strikes.” Mr. Leo T. Gibbens of 
Scott City will speak on “Law Courts in the 
Philippines.” State Senator George W. Wark 
of Caney will deliver an address on “The Evo- 
lution of Property Rights.” Mr. W. D. Vance 
of Belleville will speak on the subject “Courts 
of Today.” Hon. Richard E. Bird of Belleville 
will address the meeting on “The Community, 
the Bar and the Bench.” Mr. James A. Allen 
of Chanute has the subject “Non-Par Stock.” 
Mr. J. C. Shearman of Wichita will speak on 
“Bvidential Facts Contained in Disputed Docu- 
ments.” 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 180. 





Collections; Fees; Relation to Other Attor- 
neys ; Relation to Client—Division of Fees With 
Attorneys Forwarding Collections; Proper 
Basis Indicated; Retention of Share of Fee by 
Forwarding Attorney Without Accounting to 
Client; Not Necessarily Improper—1. An at- 
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torney in the course of litigation is required to 
engage the services of an out-of-town attorney. 
This out-of-town attorney in due course renders 
his bill for the services rendered, upon the prior 
understanding that the forwarding attorney is 
to receive the customary one-third of the fee. 
The client could not have procured the services 
to be rendered by an out-of-town attorney for a 
less price than the amount charged. Is the 
forwarding attorney entitled to retain for his 
own use the share of the fee he receives from 
his out-of-town corresponding attorney? 


2. Under a similar arrangement for the pay- 
ment of a share of the fee to a forwarding 
attorney, the latter attorney arranges with his 
client to conduct the entire litigation, including 
disbursements, for a fixed amount. In the latter 
case, would he ethically be entitled to retain 
the share of the fee which he receives from his 
out-of-town corresponding attorney and not 
account for it to the client? 


ANSWER No. 180. 


1. The Committee reaffirms its opinion that 
division of fees between attorneys “should be 
based upon a sharing of professional responsi- 
bility or of legal services, and that no such 
division should be made except with a member 
of the legal profession associated in the employ- 
ment as a lawyer. Any other division would 
appear to be a mere payment for securing pro- 
fessional employment, which is to be con- 
demned.” (Question 42.) 


All division of fees between attorneys is by 
agreement, expressed or implied, but as to 
whether a one-third-two-thirds division is cus- 
tomary outside of the collection business, the 
Committee expresses no opinion. It is assumed 
that as the out-of-town attorney was retained in 
the “course of litigation,’ the forwarding attor- 
ney shared in the professional responsibility, if 
not in the actual legal services Upon the above 
assumptions, in the opinion of the Committee, 
the receipt of a share of the fee by the forward- 
ing attorney is justifiable as a compensation for 
services and it may properly be retained by the 
forwarding attorney for his own use. The client, 
however, should be advised of the fact that his 
attorney received part of the fee of the out-of- 
town attorney. 


2. Assuming, as the Committee does, that 
the client was not over-reached or deceived in 
fixing the agreed amount, it is not of the opin- 





ion that the forwarding attorney owes an ac- 
counting to his client; but if the arrangement 
with the client is of a nature which, for his 
proper enlightenment or to enable him to make 
a fair contract with his lawyer, requires a dis- 
closure of the actual disbursements, of course, 
the client should not be deceived or misled by 
concealment of the division. 

The Committee does not understand the ques- 
tion to imply that the forwarding attorney 
agrees at all events himself to pay the disburse- 
ments. 


QUESTION No. 183. 


Infant; Employment; Compensation; Rela- 
tion to Client; Relation to Court—Acceptance of 
Employment at Expense of One Adversely Inter- 
ested to Act as Attorney in Behalf of Infant to 
Secure Authority for Settlement and Release of 
Infant's Claim for Personal Injuries.—A defend- 
ant covered by insurance injures an infant 
plaintiff through the negligent operation of his 
automobile. The insurance company adjustors 
immediately make overtures to the infant’s par- 
ents for settlement, and an amount is agreed 
upon satisfactory to the parents and the com- 
pany. Thereupon, the insurance company pro- 
cures an attorney, not connected with its legal 
staff but on friendly terms with it, to prepare a 
petition and order appointing one of the in- 
fant’s parents guardian ad litem for the pro- 
posed infant plaintiff. This the outside attor- 
ney takes or sends to the parents of the injured 
infant for execution. The petition is presented 
and upon motion of the outside lawyer as attor- 
ney for the petitioner, an order appointing the 
parent guardian ad litem is entered. Next, by 
arrangement, the attorney for the guardian ad 
litem delivers a summons to the regular attor- 
ney for the insurance company, who defends the 
action on behalf of the assured, and this attor- 
ney gives a notice of appearance in the action. 
As soon as the summons and notice of appear- 
ance are filed in court and the action is at issue, 
the outside attorney for the guardian ad litem 
prepares a petition for leave to compromise the 
action for the amount of the agreed settlement. 
An order granting leave to the guardian ad 
litem is then entered authorizing the guardian 
ad litem to receive the amount of the settlement 
upon his executing a bond in the required sum. 
The fee for this bond is paid by the insurance 
company. After the money is paid over, and a 
general release taken from the guardian ad 
litem, the action is discontinued. 
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In the opinion of your committee, is such con- 
duct on the part of the outside attorney, whose 
fee is paid by the insurance company, proper? 





ANSWER No. 183. 


It does not affirmatively appear by the ques- 
tion that the “outside attorney” makes full dis- 
closure to the Court of his connection with the 
insurance company. Assuming that there is no 
such disclosure, the Committee is of opinion 
that the conduct on the part of the “outside 
attorney” is highly improper and unprofes- 
sional, because in appearing as attorney of rec- 
ord for the plaintiff he represents to the Court 
that he owes an undivided duty to the infant, 
whereas in fact he is employed, and is to be 
paid, by a company whose interest is adverse 
to that of the infant. (See Matter of Reif- 
schneider, 60 App. Div., 478, Second Depart- 
ment.) 


And even if the “outside attorney’ does make 
full disclosure to the Court, still in the opinion 
of the Committee the practice is not to be com- 
mended. The interests of the infant should be 
represented by independent counsel not biased 
by such method of employment, whose repre- 
sentation of the infant before the Court should 
be based upon his independent and unbiased 
judgment. (See Questions and Answers Nos. 
25 and 171.) 








CORRESPONDENCE. 


THE PROGRESS OF UNIFORM LAWS. 


Editor Central Law Journal: 


In the December 5th issue of the Journal is 
an article by James M. Kerr on uniform legisla- 
tion. On pages 409 and 410 he gives a list of 
the states adopting the various acts. This com 
pilation was apparently made from an old table 
and does not show the correct number of adop- 
tions at the present date. I am enclosing here- 
with a correct list which I hope can appear in 
the Journal. The variation in the figures is 
considerable. In all but one instance the num- 
ber of adoptions which Mr. Kerr states is too 
small. 
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He also states on page 410 that Texas has not 
adopted the Negotiable Instruments Act. The 
act was adopted in that jurisdiction in 1919. 


Very truly yours, E. A. GILMORE. 


Madison, Wis. 


NOTE—We are very glad to receive from Mr. 
Gilmore, who is Secretary of the Conference of 
Commissioners on Uniform State Laws, the cor- 
rection he notes with respect to Mr. Kerr’s ar- 
ticle in 89 Cent. L. J. 409. For the information 
of our readers we give below a list of all the 
laws prepared by the Conference, and the states 
in which such uniform laws have been adopted. 
—Ed. 





STATES WHICH HAVE ADOPTED UNIFORM 
LAWS. 


Domestic Acknowledgments Act—Iowa, Mas- 
sachusetts, Michigan, Montana, New Mexico, 
North Dakota, Tennessee, Alaska, Minnesota; 
total, 9. 


Execution of Wills Act—Kansas, Maryland, 
Michigan, Nevada, Utah, Alaska; total, 6. 


Probate of Foreign Wills Act—Massachusetts, 
Michigan, New York, Utah, Wisconsin, Alaska, 
Washington; total, 7. 


Promissory Notes, Checks, Drafts and Bills of 
Iixchange (Days of Grace)—lIndiana, Iowa, 
Maine, Philippine Islands; total, 4. 


Negotiable Instruments Act—Adopted in all 
jurisdictions except Georgia and Porto Rico; 
total, 51. 


Migratory Divorce Act—Wisconsin. 


Divorce Procedure Act—Delaware, Wiscon- 
sin; total, 2. 


Sales Act—Arizona, Connecticut, Idaho, Illi- 
nois, lowa, Maryland, Massachusetts, Michigan, 
Minnesota, Mississippi, Nevada, New Jersey, 
New York, North Dakota, Ohio, Oregon, Penn- 
sylvania, Rhode Island, .Tennessee, Utah, Wis- 
consin, Wyoming, Alaska; total, 23. 


Warehouse Receipts Act—Adopted in all ju- 
risdictions except Arizona, Georgia, Indiana, 
Kentucky, Mississippi, New Hampshire, Okla- 
homa, South Carolina, Hawaii; total, 41. 

Annulment of Marriage and Divorce Act— 
Delaware, New Jersey, Wisconsin; total, 3. 


Bills of Lading Act—California, Connecticut, 
Idaho, Illinois, Iowa, Louisiana, Maine, Mary- 
land, Massachusetts, Michigan, Minnesota, Mis- 
souri, New Hampshire, New York, North Caro- 
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lina, Ohio, Pennsylvania, Rhode Island, Ver- 
mont, Washington, Wisconsin, Alaska, Philip- 
pine Islands; total, 23. 


Stock Transfer Act—Connecticut, Illinois, 
New Jersey, New York, Ohio, Pennsylvania, 
Louisiana, Maryland, Massachusetts, Michigan, 
Rhode Island, Tennessee, Wisconsin, Alaska; 
total, 14. 


Federal Pure Food Law—Kentucky, Louisi- 
ana; total, 2. 


Family Desertion Act—Alabama, Kansas, 
North Dakota, Massachusetts, Tennessee, Texas, 
Utah, Vermont, West Virginia, Wisconsin, Wyo- 
ming; total, 11. 


Marriage License Act—Massachusetts, Wis- 
consin; total, 2. 


Child Labor Law—Kentucky, Massachusetts, 
Mississippi, Utah; total, 4. 


Marriage Evasion Act—lIllinois, Louisiana, 
Massachusetts, Vermont, Wisconsin; total, 5. 


Foreign Acknowledgments Act—Louisiana, 
Maryland, Nevada, New Hampshire, Wisconsin; 
total, 5. 


Partnership Act—Idaho, Illinois, Maryland, 
Michigan, New Jersey, New York, Pennsyl- 
vania, Tennessee, Wisconsin, Wyoming, Alaska; 
total, 11. 


Cold Storage Act—TIllinois, Maryland, Massa- 
chusetts, Tennessee, Utah, Wisconsin; total, 6. 

Workmen’s Compensation Act—Idaho, Indi- 
ana, Minnesota, Oregon; total, 4. 


Foreign Probated Wills Act—TIllinois, Louisi- 
ana, Nevada, Wisconsin; total, 4. 


Land Registration Act—Georgia, Utah, Vir- 
ginia; total, 3. 


Limited Partnership Act—Idaho, Illinois, 
Iowa, Maryland, Minnesota, New Jersey, 
Pennsylvania, Tennessee, Wisconsin, Alaska; 
total, 10. 


Act for the Extradition of Persons of Un- 
sound Mind—lIllinois, Louisiana, Maryland, 
Massachusetts, Nevada, Tennessee, Wisconsin; 
total, 7. 


Flag Law—Arizona, Louisiana, Maine, Mary- 
land, Washington, Wisconsin; total, 6. 


Fraudulent Conveyance Act—Arizona, Dela- 
ware, Michigan, New Hampshire, New Jersey, 
South Dakota, Tennessee, Wisconsin; total, 8. 


Conditional Sales Act—Arizona, Delaware, 
New Jersey, South Dakota, Wisconsin, Alaska; 
total, 6. 





HUMOR OF THE LAW. 





The latest bit of levity to go the rounds of 
the lawyers refers to an experience of which 
Attorney Arthur C. Thomsen was the benefici- 
ary on Wednesday. 

Mr. Thomsen held a judgment of $9.50 of long 
standing against an Italian, to whom he wrote 
that if the money was not paid he would get 
the Italian’s goat. 

The Italian’s wife walked into Mr. Thomsen’s 
office with the money, explaining that the fam- 
ily goat supplied the children with milk and 
that its loss would be a serious blow. 

Mr. Thomsen did not know that his debtor 
owned a goat.—Docket. 





One of our Oregon subscribers, Hon. D. C. 
Lewis, recently spent the morning in an in- 
spection of the State Penitentiary at Salem. 

Mr. Lewis became interested in one of the 
prisoners, a young man of cheery disposition, 
good manners and apparent intelligence. 

“Young man,” advised Lewis, after picking 
up a conversation with him, ‘fas soon as you 
get out of here the best thing you can do is to 
settle down, go to work and get hold of a piece 
of property.” 

“Shucks, that’s what I’m in for,’ was the 
retort. 





When looking at men of renown— 
The lordly financial elect, 
Who fill half the people in town 
With humble and cringing respect— 
We often have wondered a bit 
If we still would feel reverent thrills 
for the shrewdness and sense of these excellent 
gents, 
If we knew what they had in their wills! 
—St. Louis Post-Dispatch. 





“Why did you turn out for that truck? Ac- 
cording to the traffic rules, you had the right 
of way.” 

“Yes,” answered Mr. Chuggins, patiently, “but 
the truck had the right of weight.”—Washing- 
ton Star. 





Uncle Rastus, testifying in a certain lawsuit, 
refused to be sworn. 

“Ah will affirm,” he said. 

“But, Uncle Rastus,” said the judge, “how is 
this? Last week, in the Calhoun case, you 
swore readily enough.” 

“Yo’ honah,’ said Uncle Rastus solemnly, 
“Ah was mo’ suah o’ mah facks in dat case 
dan in dis one.”—Minrleapolis Journal. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 

West Pub. Co., St. Paul, Minn. 
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1. Accord and Satisfaction—Receipt.—Where 
holder of several demands against another ac- 
cepts payment of one or more and gives a re- 
ceipt, and there is then no mention of the other 
demands, its recital that it is in full payment 
of all claims to date is without consideration as 
to an unsettled note signed by debtor and an- 
other not mentioned in nor in minds of parties 
at the settlement.—Smith v. Cherokee Fertilizer 
Co., Ga., 100 S. E. 719. 

2. Adverse Possession—Continuousness.—Ad- 
verse possession must be continuous.—Glenn v. 
Walker, S. C., 100 S. E. 706. 

3. Prescription.—The parties, though mis- 
taken as to the original line of their holdings, 
having by agreement and conveyance estab- 
lished a line to which they have claimed title 
and held possession for more than ten years, 
title has become indisputable by adverse pos- 
session.—Beatty v. Taylor, Ia., 174 N. W. 484. 

4. Aliens—Anarchist.—The word “anarchist,” 
as used in the immigration statutes, includes, 
not only persons who advocate the overthrow 
of organized government by force, but also those 
who believe in the absence of government as a 
political ideal, and seek the same end through 
propaganda.—u. S. v. Stuppiello, U. S. D. C., 260 
Fed. 483. 











5. Associations—Common Law.—A voluntary 
association, being only a collection of individ- 
uals, could not, at common law, sue or be sued 
in its associated name, and, in the absence of 
an enabling act, suits against such association 
should be brought against individual members. 
—Lewelling v. Manufacturing Wood-Workers’ 
Underwriters, Ark., 215 S. W. 258. 

6. Attorney and Client—Good Faith.—An at- 
torney, obtaining a deed from his client, has 
the burden of establishing the perfect fairness 
and good faith of the transaction and the ade- 
quacy of the consideration.—Delasca y. Grimes, 
Minn., 174 N. W. 523. 

7. Bailment—Bailee for Hire.—A bailee for 
hire is required to exercise only “ordinary care” 
in keeping and caring for property deposited 
with him—that care which a capable and rea- 
sonably prudent person, engaged in the same 
business, is accustomed to exercise.—Dodge v. 
Nashville, C. & St. L. R. Co., Tenn., 215 S. W. 
274. 

8. Bankruptey—Excuse from Testifying. — 
Bankruptcy Act 1898, § 7 (U. S. Comp. St., 
§ 9591), providing that no testimony given by 
bankrupt shall be offered against him in any 
criminal proceeding, does not apply to the lan- 
guage and acts of a bankrupt who in the course 
of his examination upon the witness stand com- 
mits a fresh crime, such as perjury or the utter- 
ing of a forged instrument.—State v. Frasier, 
Ore., 184 Pac. 848. 


9.——_Fixtures.—Machinery placed in its lith- 
ographing plant by bankrupt under bailments 
or leases, with an option to purchase, but title 
reserved in the bailors, held, as against the 
trustee and creditors, to pass under a mortgage 
of the plant and machinery therein; the rights 
of the bailors not being involved.—In re Erie 
Lithographing Co., U. S. D. C., 260 Fed. 490. 

10. Banks and Banking—Double Liability.— 
it is not essential to the enforcement of double 
liability imposed by law upon bank stockholders 
that all of the bank’s assets be first exhausted, 
where it is apparent that the bank is insolvent. 
—Lynch v. Jacobsen, Utah, 184 Pac. 929. 

11. Bastards—Legitimizing.—A child born out 
of wedlock at a time when the legitimate wife 
of his father was living is legitimized by mar- 
riage of father to mother of such child after 
death of wife.——Stamper v. Lunsford, Ky., 215 S. 
W. 297. 

12. Bills and Notes—Consideration.—Want of 
consideration is a valid defense in action be- 
tween original parties to promissory note or bill 
of exchange.—Shireman y. Second Nat. Bank of 
New Albany, Ind., 124 N. E. 712. 


13. Champerty and Maintenance — Attorney 
and Client.—Both by the common law and by 
tev. Civ. Code Porto Rico 1911, § 1362, a con- 
tract by an attorney to conduct a litigation, to 
pay the costs and expenses, and to receive as 
compensation a share of the amount recovered, 
is champertous and invalid—Sun Life Assur. 
Co. of Canada v. Casanova, U. S. C. C. A., 260 
Fed. 449. 


14. Charities—Masses.—Masses are religious 
ceremonials and come within the religious or 
pious uses which are upheld as public charities. 
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—Morris v. Edwards, N. Y., 124 N. E. 724, 227 
N. Y. 141. 

15. Chattel Mortgages—After Acquired Prop- 
erty.—Subsequently acquired property may be 
included in a chattel mortgage given to secure 
an existing indebtedness.—Live Stock Nat. Bank 
of Sioux City v. Julius, Ia., 174 N. W. 489. 

16. Lien.—The purchaser of mortgaged 
personal property takes the title free from the 
lien of the mortgage, if the sale was made with 
the mortgagee’s express or implied consent.— 
Adamson v. Moves, Idaho, 184 Pac. 849. 

17. Security.—A chattel mortgage being se- 
curity for a debt the mortgagor has the right to 
redeem by payment of the debt until the mort- 
gage is legally foreclosed.—Drummond y. Trick- 
ey, Me., 108 Atl. 72. 

18. Commerce—Federal Trade Commission.— 
The Federal Trade Commission Act (Comp. St. 
§§ 8836a-8836k) was enacted by Congress in the 
exercise of its constitutional power to regulate 
interstate and foreign commerce.—uU. S. v. Basic 
Products Co., U. S. D. C., 260 Fed. 472. 

19. Intrastate Control.—Where automobiles 
were consigned to corporations within the state 
and were sold direct by the consignees from 
their storage warehouses in the state, they were 
not in interstate commerce after reaching the 
storage warehouses.—Bethlehem Motors Cor- 
poration v. Flynt, N. C., 100 S. E. 693. 

20. Conspiracy—Indictment.— An indictment 
charging that defendants were employes of a 
firm of contractors for government work, one 
being in charge of the pay roll; that under the 
contract the contractors were to be reimbursed 

















for their expenditures and paid a commission as 
their compensation; that defendants conspired 
to have one of them, employed as a fireman, 
placed on the pay roll as an engineer, whereby 
he would receive a higher rate of pay; and that 
he was so placed by his codefendant—held suf- 
ficient to charge a conspiracy to defraud the 
United State.—Belvin v. U. S., U. S. C. C. A., 260 
Fed. 455. 

21. Contracts—Construction.—Where contract 
contains words of general or indefinite mean- 
ing, their meaning will be determined by a 
consideration of the language and of the condi- 
tions and circumstances under which contract 
was made, and the purpose sought to be ac- 
complished.—Butler v. Carlyle, W. Va., 100 S. E. 
736. 

22.—_Equity.—If equity can be done between 
the parties, the courts will grant relief to the 
defrauded party, by way of cancellation of a 
contract, even though the parties cannot be 
placed exactly in statu quo.—Hegel v. Hannas, 
Cal., 184 Pac. 898. 

23. Illegality—No action can be based on 
an illegal contract.—Hinnant y. Southern Ry. 
Co., S. C., 100 S. E. 709. 


24. Meeting of Minds.—A contract entered 
into by one mentally incapable of understand- 
ing and appreciating or knowing the effect of 
the contract was of no effect; there being no 
meeting of the minds. Baker v. McDonald, 
Ky., 215 S. W. 292. 

25. Corporations—Corporate Powers. — After 
a corporation’s contract has been performed by 














either of the contracting parties, the fact that 
making of contract involved unauthorized exer- 
cise of corporate powers is no defense to action 
by party who has performed contract to recover 
compensation for its breach. — Donalsonville 
Live Stock Co. v. Corporation Service Co., Ga., 
100 S. E. 731. 


26. Notice of Assessment.—If plaintiff was 
a stockholder in defendant company of whom it 
was bound to take notice as such, his interest 
in his shares of stock being a joint interest 
with the original owner of such shares, notice 
to the original owner of an assessment was 
notice to him.—Whitcomb v. Giannini, Cal., 184 
Pac. 887. 

27. Covenants—Impossibility of Performance. 
—Where plaintiff's deed of premises to defend- 
ant, his niece, contemplated that he should have 
a home with her on the premises and there 
receive from her care and support, his wrongful 
act in killing her husband, making it impossible 
for her to perform, forfeited plaintiff’s right to 
claim performance after his pardon from a life 
sentence.—Hall v. Crook, Minn., 174 N. W. 519. 

28. Criminal Law—Accomplice.—In prosecu- 
tion for larceny of automobile, testimony of ac- 
complice that he intended to return automobile 
to owner was inadmissible; intention of accom- 
plice being immaterial, and accomplice not being 
competent to express opinion as to intention of 
defendant.—State v. Herring, Ia., 174 N. W 495. 

29. Admission.—An “admission,” as applied 
to criminal cases, is the avowal or acknowledg- 
ment of facts or circumstances from which guilt 
may be inferred, and tending only to prove the 
offense charged, but not amounting to a con- 
fessio nof guilt, and hence broadly distinguished 
from a confession.—Easterling v. State, Ga., 100 

E. 727. 

30 Counts in Indictment. — Where the ex- 
amining magistrate bound over the defendant 
on charges of assault with intent to rape and 
also assault growing out of the same transac- 
tion and covered by the same testimony, and 
information charged both offenses in different 
counts, it was not ¢rror for the trial court to 
permit the prosecutor to elect to try defendant 
upon the former charge, and the defendant was 
not put upon trial for a different offense than 
the one on which he was arrested and exam- 
ined.—People v. Mathews, Mich., 174 N. W. 532. 
Grand Jury.—Where one member of the 
grand jury regularly called was excused and a 
substitute member at the direction of the court 
was called by the sheriff from among the by- 
standers and sworn as a member of the jury, the 
jury thus organized was irregular and could 
not return an indictment which would stand 
when properly attacked, and a plea in abatement 
setting up the facts should be sustained if dis- 
closing defendant had*not by conduct or omis- 
sion waived the defect.—Smith v. State, Ind., 
124 N. E. 698. 

32. Misdemeanor.—In the case of a misde- 
meanor, as a simple_assault, all parties are 
regarded as principals.—Lewis y. State, Tex., 215 
S. W. 303. 


33. Search and Seizure.—There was neither 
testimony required of accused nor unreasonable 
search and seizure in violation of his constitu- 
tional rights, where letters written by him while 
in penitentiary for a prior offense, came into 
the possession of the penitentiary officials under 
established practice, and were used against him 
on the trial.—Stroud v. U. S. U. S. S. C., 40 Sup. 
Ct. 50 

34. Damages—Mental Suffering.— There can 
be no recovery in favor of a mother on account 
of mental suffering and anxiety caused by in- 
juries to her child.—Chrone y. Gonzales, Tex., 
215 S. W. 368. 


35. Net Profits—Where a contract is re- 
pudiated after one of the parties has been to an 
expense in part performance, or in preparing 
for performance, such expense can be recovered, 
and also the net profits, if any are proven.— 
Periodical Press Co. v. Sherman-Elliott Co., 
Minn., 174 N. W. 516. 
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36. Deeds—Condition Subsequent.— Where a 
deed was subject to a condition subsequent, 
requiring the grantee to make payments to a 
third party, the grantor is estopped from insist- 
ing on a forfeiture, where she notified the 
grantee that payments need be continued no 
longer, regardless of the fact that the waiver 
of the condition was without consideration.— 
Smith v. Hoffman, Mont., 184 Pac. 842. . 

37. Delivery.—Delivery of a deed is com- 
plete when the grantor has parted with his 
dominion over it with intent that it shall pass 
to the grantee, provided the latter assents.— 
McKinney v. Hawkins, Mo., 215 S. W. 250. 

38.——Words of Limitation.—Words in a fath- 
er’s deed to two sons purporting to create re- 
mainders in fee in their heirs after life estates 
vested in sons, with a provision that on death of 
either son the other shall have a life estate in 
the whole land, are words of limitation, vesting 
fee-simple estates in the sons.—Carter v. Re- 
serve Gas Co., W. Va., 100 S. E. 738. 

39. Divoree—Statutory Jurisdiction.—Courts, 
either of law or equity, possess no powers in 
divorce suits except such as are conferred by 
statute, and authority for any act or proceeding 
must be found in the statute.—In re Grbic, Wis., 
174 N. W. 546 

40. Evidence—Judicial Notice.—It is a matter 
of common knowledge that alcohol is an intox- 
icant.—State v. Klein, Ia., 174 N. W. 481. 

41. Res Gestae.—Expression of assured, 
now deceased, “I fell,” and “I hurt myself,” 
made upon entering his home in the evening on 
the day of the accident, held not expression of 
pain or part of res gestae, but merely narrative 
of past facts and inadmissible-——Abenroth v. 
ae & Deposit Co. of Maryland, Ind., 124 N. 











42. Exchanges—Rules and Customs. — Sales 
made on the Minneapolis Chamber of Commerce 
are governed by the rules and customs of the 
chamber. —Dalrymple y. Randall, Gee & Mitchell 
Co., Minn., 174 N. W. 520 

43. Exeeutors and Administrators—Domicile. 
—Where deceased lived in the city of New Or- 
leans for several years prior to her death, and 
her home and domicile were there, and she went 
to another parish temporarily to visit friends 
and receive their ministrations during her ill- 
ness and there died, held, that she had no in- 
tention to abandon her residence and domicile, 
and the civil district court of New Orleans had 
jurisdiction to appoint an administrator and 
later an executor under a will.—Flanagan v. 
aane Development Co. of Louisiana, La., 83 So. 

44, Employment of Counsel.—Where a fath- 
er fixed the terms of the retainer of attorneys 
to sue for the death of his child before his ap- 
pointment as administrator, by prosecuting the 
action after appointment he approved and con- 
tinued the arrangement.—In re Reisfeld, N. Y., 
124 N. E. 725, 227 N. Y. 137. 


45. Forgery—Intent to Defraud.—lIn a prose- 
ecution for forgery, the intent to defraud is an 
essential element of the crime.—Carl v. McDou- 
gall,-Cal., 184 Pac. 8865. 


46. Fraud—Reliance on Representations. — 
Purchasers, after ascertaining the actual condi- 
tion of land, cannot rely upon representations 
of vendor as to condition thereof.—Christensen 
v. Jauron, Ia., 174 N. W. 499. 


47. Fraudulent Conveyances — Bulk Sales 
Law.—A sale by one partner to another of his 
half interest in a stock of merchandise is a sale 
otherwise than in the ordinary course of trade 
and is fraudulent and void, unless the Bulk 
Sales Law is complied with.—Howell v. Howell, 
Tenn., 215 S. W. 278. 


48. Habeas Corpus—Custody of Child.—In 
habeas corpus by a father to obtain custody of 
his infant daughter from her maternal grand- 
parents, a judgment which for sound reasons 
gave the custody to a third person was not out- 
side the issues, the welfare of the child being 
always within the issues.—Ex parte Guber, Kan., 
184 Pac. 850. 








49. Husband and Wife—Living Apart.—Mis- 
conduct of a husband, not amounting to cruel 
and abusive treatment which would entitle the 
wife to divorce, might justify her in living apart 
from him and require him to contribute to her 
support.—Turner v. Turner, Mass., 124 N. E. 721. 

50. Infants—Irrevocable Contract.—A minor 
cannot convey an indefeasible title, and cannot 
bind himself irrevocably by a contract to con- 
vey.—Smith vy. Moore, N. C., 100 S. E. 702. 

51. Insane Persons—Attorney and Client.— 
One who had been legal counsel and adviser to 
one subsequently declared an incompetent was 
not justified, on learning that another person 
had obtained from his client a power of attorney 
to act for him with reference to his property, to 
take the matter up with the authorities, believ- 
ing there was a conspiracy to obtain control of 
the person and property of the client, and neith- 
er the client nor his committee should be re- 
quired to repay to the attorney money expended 
by him in actions against him for malicious 
prosecution; there bing nothing which would 
justify the court in reaching the conclusion that 
the incompetent, if restored to health, would pay 
the claim.—In re Lord, N. Y., 124 N. E. 727, 227 
N. Y. 145. 

52. Insuranee—Accident.—In an action on an 
accident policy, the allegation that insured while 
at work was poisoned by the accidental, involun- 
tary, and unconscious inhalation of sewer gas, 
which poisoned his system so that he died, was 
sufficient to withstand demurrer on the ground 
that it did not show that death resuited solely 
from such cause.—Massachusetts Bonding & Ins. 
Co. v. Free, Ind., 124 N. E. 716. 

53. By-Law.—A by-law of a mutual insur- 
rance company, requiring the application to 
reach the secretary before liability should at- 
tach, prevented any liability on the soliciting 
agent’s oral contract of insurance, made with 
an applicant, who was already a member by rea- 
son of other insurance.—Goldberg y. Sigel, Wis., 
174 N. W. 558. 

64. Waiver.—Mere indulgence in the pay- 
ment of premiums allowed by a fire insurer does 
not constitute a waiver of the policy provision 
for forfeiture in the event of failure to pay a 
premium note; to bring about such result, the 
course of dealing must amount to a custom.— 
Cheatham v. Home Ins. Co. of New York, Ky., 
215 S. W. 281. 

55. Intoxiecating Liquors — Unlawful Posses- 
sion—If defendant received from another, 
though only for temporary keeping, a grip con- 
taining whisky, with knowledge that it con- 
tained more than a quart, he violated Act. Feb. 
27, 1917 (29 Del. Laws, c. 10, par. 2), prohibiting 
the having in possession at one time of more 
than one quart of spirituous liquor.—State v. 
Willey, Del., 108 Atl. 79. 

56. Judgment — Estoppel. — Wife held not 
estopped, in her action for alienation of her hus- 
band’s affections, from denying certain facts al- 
leged by her in her complaint in suit for divorce 
against the husband, defendants’ attempt being 
to invoke an estoppel by judgment in effect, 
while such an estoppel can only arise and be 
invoked where the subject-matter of the litiga- 
tion and the parties are the same.—De Bock v. 
De Bock, Cal., 184 Pac. 890. 

57. Publication Service —A judgment in an 
attachment suit, where no personal service is 
had upon defendant, only reaches property 
which nonresident defendant may have in the 
state, and after its exhaustion, such judgment 
is of no force or effect.—Edward F. Gerber Co. 
vy. Thompson, W. Va., 100 S. EB. 733. 

58. Lareeny—Compound Larceny. — Larceny 
from the house is a larceny of a compound na- 
ture and in indictments for compound larceny 
the allegations as to the aggraavting facts servé 
to individualize the transaction, and a more gen- 
eral description of the property is permissible 
than in indictments for simply larceny.—Black- 
mon v. State, Ga., 100 S. E. 730. 

59. Defined.—Larceny or stealing is tha 
feloniously taking and carrying away by one 
person of the personal property of another, with 
the intention on the part of the taker of appro- 
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priating the property to his own use without the 
owner’s consent.—State v. Collins, Del., 108 Atl. 
78. 


60. Limitation of Actions—Tolling Statute. 
—Where statute of limitations began to run in 
favor of son in possession of farm of deceased 
father as against another heir, it also began to 
run as to an infant child of such heir.—Hahn v. 
Keith, Wis., 174 N. W. 551. 

61. Master and Servant—Independent Con- 
tractor.—One owning or controlling a place of 
public entertainment is not relieved from lia- 
bility for an injury by the fact that an inde- 
pendent contractor intervened in the prepara- 
tion for, or conduct of, the entertainment.— 
Adams vy. Schneider, Ind., 124 N. E. 718. 


62. Minimizing Damages. — A_ teamster, 
kicked by a horse, who applied a salve used by 
him for slight injuries, and continued at work 
until infection resulted, without consulting a 
doctor, though advised to do so, did not as a 
matter of law refuse to adopt such means for 
recovery as an ordinarily prudent person would 
use, so as to defeat his widow's right to com- 
pensation.—Banner Coffee Co. v. Industrial Com- 
mission, Wis., 174 N. W. 544. 


63. Minor Employe.—The legislature, in 
prohibiting employment of minors or females in 
dangerous and unhealthy occupations, had the 
power to determine which occupations and 
places of employment were dangerous or un- 
healthy.—Squires v. Brown, Wis., 174 N. W. 548. 


64. Mechanies’ Liens—Materialmen. — The 
statute giving materialmen and laborers liens 
on improved property is remedial in character 
and is to be liberally construed.—Rogers-Tem- 
pleton Lumber Co. v. Welch, Mont., 184 Pac. 838. 


‘5. Mortgages—Counterclaim. — Where par- 
ties contracted that in consideration for de- 
fendant’s purchase plaintiff would guarantee 
that a road was to be along lines of the quarter- 
section, plaintiffs gave warranty deed to land 
crossed diagonally by road his grantee in suit to 
foreclose purchase money mortgage could set up 
breach as counterclaim.—Rollins v. Hopkins, 
Neb., 174 N. W. 506. 


66. Municipal Corporations—Nuisance. — A 
municipal corporation has the right, independent 
of statute, to summarily remove any nuisance 
obstructing a street.—Murden v. Commissioners 
of Lewes, Del., 108 Atl. 74. 

67. Negligence—Concurring Causes. — Where 
two concurrent causes operate directly in bring- 
ing about an injury, a recovery may be had 
against either or both of the responsible parties. 
—Georgia Ry. & Power Co. v. Ryan, Ga., 100 S. 
E. 713. 

68. Emergency. — In balancing ways to 
make a choice between them, one is not required 
to choose unerringly in the light of after events, 
but only to make such a choice as under all 
obvious circumstances a reasonably prudent man 
might have made.—Daniels v. Granite Bi-Metal- 
lic Consolidated Mining Co., Mont., 184 Pac. 836. 

69. Payment—Presumption of.—As a general 
rule, the receipt of a negotiable promissory note 
creates a presumption of payment of the in- 
debtedness for which it was taken, but the pre- 
sumption is always rebuttable by competent evi- 
dence.—Roy v. Bellevieu, Me., 108 Atl. 70. 

70. Satisfaction—If money has been placed 
in the hands of a third person to satisfy plain- 
tiff’s claim for damages, etc., that plaintiff relied 
on such deposit will not amount to a satisfac- 
tion, unless it appears that he agreed to accept 
such arrangement and released defendant.— 
O’Brien v. Coon, Neb., 174 N. W. 513. 

71. Principal and Agent—Fidelity to Princi- 
pal.—An agent representing his principal in the 
sale of property is not permitted to purchase it 
for his own benefit, directly or indirectly, with- 
out his principal’s consent; and a purchaser from 
him, with notice of his illegal purchase, stands 
in no better position, and the principal may 
recover, at his option, the profits made by such 
purchaser as a trust fund.—Hanson v. Sjostrom, 
U. S. C. C. A., 260 Fed. 460. 





72. Public Lands—Mineral Lands.—The ex- 
clusion from a railroad land grant of “all min- 
eral lands,” other than those containing coal 
or iron, embraces oil lands.—U. S. v. Southern 
Pac. Co., U. S. S. C., 40 Sup. Ct. 47. 

73. Quieting Title—Burden of Proof.—In suit 
to cancel a deed as a cloud on complainant’s title 
and to enjoin respondents from trespassing on 
the land or removing timber, it is essential that 
complainant allege and prove his actual pos- 
Session of the land at the time of filing of the 
bill; right to relief and jurisdiction being de- 
——- thereon.—Elledge v. Funke, Ala., 83 So. 

74. Robbery—Principal.—In a prosecution for 
robbery, where defendant was charged as a prin- 
cipal on the theory that, although not present 
at the time of the robbery, he aided and abetted 
in its commission, under Pen. Code, § 971, it was 
not necessary that a detailed plan of the rob- 
bery had been arranged among the different 
parties charged with the crime.—People v. Sar- 
torie, Cal., 184 Pac. 879. 

75. Sales—Embargo.—A railroad embargo on 
shipments of lumber is no protection to sellers 
thereof who failed to deliver, where they did 
not tender the lumber to the railroad for ship- 
ment, while the buyers proposed to get for them 
the neecssary permits to avoid the embargo.— 
Storey v. Stokes, N. C., 100 S. E. 689. 


76. Nominal Damages.—A buyer is in any 
event entitled to nominal damages for the sell- 
er’s refusal to deliver.—New Richmond Roller 
Mills Co. v. Arnquist, Wis., 174 N. W. 557. 


77. Seduction—Infancy.—That defendant was 
a minor, under age and incapable of contracting 
marriage, did not render him immune from the 
law for seduction under promise of marriage.— 
Stracner y. State, Tex., 215 S. W. 305. 


78. Shipping—Unloading.—The consignee of a 
grain cargo, required to unload the vessel, is 
bound to exercise due diligence under the cir- 
cumstances and the custom of the port to dis- 
charge the vessel as speedily as possible and is 
liable for her unreasonable detention.—Ottawa 
Transit Co. v. 261,000 Bushels of Wheat, U. S. D. 
C., 260 Fed. 493. 

79. Specific Performance—Judicial Discretion. 
—Specific performance is not of absolute right, 
but rests in judicial discretion, to be exercised 
according to settled principles of equity.—Baker 
v. Polydisky, Minn., 174 N. W. 526. 


80. Vendor and Purchaser—Open Possession. 
—One purchasing title to realty which is not 
attacked or apparently open to attack by anyone 
except the former owner, and who goes into 
possession and treats it as his own, after former 
owner’s ratification of the sale, cannot set up a 
defect so ratified out of existence as an excuse 
for not paying balance of purchase price.—Roe 
v. Caldwell, La., 83 So. 43. 


81.——Option.—An option to purchase property 
can be “exercised,” unless otherwise provided 
in option contract, by giving within life of op- 
tion an unconditional notice by holder to owner 
that holder has elected to purchase property at 
price and terms stated in option contract.—Snead 
v. Woods, Ga., 100 S. E. 714. 


82. Wills—Attestation.—An instrument not 
written by deceased, and to which his signature 
was not attested by two witnesses, although at- 
tempting to make testamentary disposition of 
property, cannot be treated as a will.—Stamper 
v. Lunsford, Ky., 215 S. W. 297. 


83. Contract to Will.—Improvements made 
upon land, tending towards the amelioration and 
betterment of the owner’s condition, is a suf- 
ficient consideration for a contract to will such 
property to the persons making the improve- 
ments.—Osborn v. Hoyt, Cal., 184 Pac. 854. 


84. Invalid Parts.—Where invalid provi- 
sions of a will are not an essential portion of 
the scheme of the testator, they may be disre- 
garded and the valid provisions put in effect.— 
Radford v. Fidelity & Columbia Trust Co., Ky.,* 
215 S. W. 285. 








